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Why should a prospective franchisee use
the services of a
specialist franchise lawyer?
Franchise agreements are commercial contracts and are subject to principles of
contract law which are well known so, on the face of it, any commercial solicitor –
but not the solicitor who advised you on your divorce or conveyancing – ought to be
able to give you advice. That is the theory. Unfortunately it does not work like that
because franchise agreements are extremely complex contractual agreements –
they are not usually less than 30 pages and are often 100 pages long - and they give
franchisors very substantial power as well as imposing a large number of obligations
on prospective franchisees. In other words they are, on the face of it, extremely one
sided commercial agreements and, further, franchisors almost always adopt a “take
it or leave it” approach to their agreements and will not accept any amendments.
Do these factors change the need to obtain specialist advice? We believe that they
do because lawyers who do not have extensive experience of franchising simply do
not understand why franchise agreements have to contain the sort of provisions that
make franchise agreements look so one sided. As a result they tend to fall into one of
two traps (or both!) – they recommend to their clients not to enter into the franchise
agreement or seek to amend it only to be told by the franchisor that it is not going to
accept any amendment.
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Prospective franchisees usually seek advice on a number of areas. The first is what
does the agreement mean and, in particular what does it mean in practice? This
involves a lawyer not only being able to translate the “legalese” of the franchise
agreement into language that anyone can understand (which any commercial
lawyer can do) but also being able to give a prospective franchisee a view on the
effects of a clause in practice and not simply in theory. In order to do this your lawyer
needs to have practical experience of how franchise agreements work. Secondly,
prospective franchisees need to know whether the franchise agreement that he or
she is being asked to sign, and almost certainly which cannot be amended, contains
any unusual, unworkable or unreasonable provisions. We see far too many reports
from lawyers who do not know anything about franchising (and who no doubt have
claimed that they did) that take absolutely no account of clauses which may, on the
face of it, be “tough” for an incoming franchisee, but which are largely standard.
Those lawyers tend to focus on the one sided nature of the agreement and, not on
explaining what is standard and why it is standard. It is only if you prepare and/or
review a very large number of franchise agreements on a regular basis and are
aware of what is going on in the market place, and what other franchisors are doing,
that you can provide the most useful element of the advice that is provided to a
prospective franchisee which is the extent to which the franchise agreement, that
the individual is being asked to sign, adopts the standard approach. Non specialists
simply do not have that knowledge.
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Thirdly, there is the “technical stuff”! Prospective franchisees want to know (or would
want to know if they were aware of the issue) that at a technical level the franchise
agreement “works”. For instance, the agreement may refer to the Trading Schemes Act,
– and too many franchise agreements simply require franchisees to comply with the
Trading Schemes Act without actually explaining what that involves – impose on
franchisees an obligation to do everything required by data protection legislation and
require franchisees to accept non compete covenants. At the risk of offending non
franchise lawyers, very few commercial contract lawyers would be aware of the Trading
Schemes Act in the first place. Data protection is, of course, a well known issue, but not
in relation to franchising where franchisors almost always want personal data about
franchisees’ customers to be provided to them, but that can only happen with the
consent of the customer and so there needs to be a provision in the agreement that
requires the franchisee to obtain it. Non compete covenants in franchise agreements
have been considered in a large number of cases so that it is now known that they are
treated in the same way as non compete covenants in employment contracts. Far too
many lawyers who do not know about franchising are unaware of this. All of this is
technical and “boring” but it is essential knowledge for anybody advising on a franchise
agreement. Of course, non specialist lawyers can “bone up” on it, but usually that is
done at the expense of their clients.
There are a number of other reasons why you should instruct specialist solicitors. The first is
finding out who they are is relatively simple. The BFA has a list of affiliated lawyers on its
website and so you can approach one or more of the lawyers on that list. Further,
because those lawyers are experts in franchising, very often their charges in reviewing a
franchise agreement are less than the charges of those who are not expert because
specialist franchise lawyers know what to look for and do not have to “learn on the job”!
Further, a franchisor is much more likely to take into account the comments of a well
known specialist franchise lawyer than a lawyer who they have not previously come
across and whose report may contain elements that indicate a lack of knowledge of
franchising.
There is, of course, one final reason - if you are seeking advice you are better off seeking
that advice from someone who knows than from someone who does not!
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